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MUNORANDUM=<ORDER 

This matter came on for hearing on plaintifé's 
motion for a summary judgment of its complaint for benefits 
under a contract of employment. It appears that there is 
no genuine issue as to the material facts. : 

Plaintiff was employed by B'nai Birith for more 
than twenty years. As of January 5, 1568, an agreement 
existed between the Supreme Lodge of B'nai Brith and the 
B'nai B*rith Headquarters Staff Association which governed 
the rights and duties of plaintiff and dofendant concerning 
employment and discharge. Under articles VII and XViI of 
the agreement, an employee could be diszissed for either 
“malfeasance, misfeasance or nonfeasance (including incon 

| 
petencea of a continuing nature), or gross personal miscon= 
duct not connected with his official duties but. of such a 
nature as to make his continuing employment a detriment to 
the purposes of B'nai B'rith." If an employee were dis- 
charged for the former reason, he would not be entitiea 
‘to severance pay. If, however, he were discharged for 


“gross personal misconduct," he would be entitled under a 


particular formula to as much as one year's salary in 


severance pay. 


In 1967, after notice and aiscussion, B'nei 83'rith 
discharged plaintifi for Bnalfeasance, misfeasence and non= 

* ge was and in dcfcn ras “had been for 
ome time a thorn in the side o e organization.” Plain- 
tiff appealed to his superiors to reconsider ane after 
further discussions they agreed to retain him “in another 
capacity out of an act o£ compassion and charity." 

Subsequently, plaintiff filed a law suit against 
Rabbi Kaufran. Shen on January 5, 1668, his superioz, Dre 
William Wexler, learned of the suit, plaintift was notified 


by phone that he was Gismissea. Pursuant to tha applicable 


agreement, he was notified that sane day by letter from 


pr. Wexler that he was ismissed from his employment for 
"gross personal misconduct of such a nature as to make 
your continuing employment 2 aetriment to the purposes of 
B'nai B'rith.” 

On February 14, 1968, Dr- Wexler mailed to pla-a- 
tizf a second letter which purported to clear up any con= 
fusion 23 to the first letter and which stated that plain- 
*£iff was discharged for "malfeasance, misfeasanee, and 
nonfeasance.” Defendant contends that it has raised a 
genuine issue of material fact as to the intent of Dr. 


Wexler when he fired the plaintiff. Tha Court disagrecs. 
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Defendant's second letter to plaintiff purporting 
to amplify the reasons for discharge was mailed about five 


weeks after the dismissal of plaintiff. The reasons for 


the dismissal are set forth clearly and unaxbiguously in 


the letter of January 5th. Under the exployment agreement 
(Art. VII, $24), reasons for dismissal must be statea in 
writinc. . 

Defendant says the actual reasons for dismissal 
are set forth in the second letter dated five weeks after 
action was effected. If plaintiff were dismissed for the 
reasons stated in the second letter, he would be entitled 
to no severance pay. Defendant also takes the position 
that plaintiff's work had not been satisfactory for some 
time and that inferences should be drawn from the first 
letter as explained by the second letter that the actual 
reason for the dismissal was “malfeasance, misfeasance and 
nonfeasance” which would not entitle plaintiff to severance 
pay under the agreement. | 

It is noteworthy that the letter of January Ss. \ 
1968, quotes precisely the language of the agreement cone | 
cerning the firing for gross personal misconduct. It is 
clear and unambiguous. : 
Thus, the only question in the case is not one 


of fact or inference and not one which would appropriately 


be submitted to a jury. It is merely whether the filing 


£ the law suit, an act not legically connected with the 


exployment and an act which admittedly precipitated the 


discharge, oss personal misconduct” as eescribed in 


the letter of January 5, 1968, ox whether it, may be con= 
sicgered as @ continuation of the “n-ifcasance, misfeasance 
ana@ nonfeasance” which had earlier troubleé the organiza~ 
tion. 

pr. Wexler, President of the organization, upon 
being advised of he pendency of the law suit dismissed 
plaintif€ and as required by the contract, stated the 
reasons in writing. he stated reasons entitled plaintiff 
to severance pay under the egreement. Under the circium= 
stances, the Court would not be justified in reading into 
the letter which effected the decision an intent which is 
not expressed therein. In oral argument, counsel with 
commendable candor stated that Dr. Wexler's choice of 
language was aeliberate because on a prior occasion when 
he used the words “malfeasance, misfeasance and nonfeasance,” 
plaintiff filed a lew suit. 

Plaintiff's motion for summary judgment is 
granted. 


Order accordingly. 
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ORDER_ON JUDGMENT 


This cause having come on to be heard on motion of plaintiff 


for a summary judgment pursuant to Rule 56 of the Federal Rules 


of Civil Procedure and the Court having considered the pleadings 


in the action, the exhibits and affidavits in support of and in 


opposition to the motion, and having heard oral argument an 


having found that there is no genuine issue of fact to be sub- 
mitted to the trial Court, and having concluded that plaintiff 
is entitled to judgment as a matter of law, it is hereby 


QRDERED, that plaintiff's motion for summary judgnent is in 
all saaeeers granted, and it is further | 

ORDERED and ADJUDGED that the plaintiff, SAUL E, JOFTES have 
judgment against the defendant B'nai B'rith, Inc., for and in the 


amount of Twenty Thousand ($20,000.00) Dollars as severance pay, 
the amount of One Thousand Six Hundred and Sixty six ana 66/100 
($1,666.66) Dollars as payment in lieu of notice and the amount 
of Three Thousand Seventy Six and 80/100 ($3,076.80) Dollars for 


accumulated annual leave or a total of Twenty Four Thousand Seven 


Hundred Forty Three and 46/100 ($24,743.46) Dollars with interest 


thereon at the rate of six per centum (6%) per annum from 


Januers & . 4veg@., wntil paid, and his costs as assessed 


by the Clerk. 


(Certificate of Service Omitted in Printing] 
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NOTICE OF APPEAL 


Notice is hereby given this ZG" dayof April 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court enteredonthe 24th day of March , 1969 
in favor of 

against said 


BERNSTEIN & ALPER 


By pie 
Attorney for Defendant 

212 - 1éth Street, N.W. 

Washington, D.C. 20006 
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QATES DISTRICT COURT 
D RICT COREL, “IA 


SAUL E. JOFTES 


6410 Crosswoods 


— pm SS 
Fatis Cnurcen, 


~ ne a ree 
Plaintics 


Vv. Civil Action No. 551-68 

BS’NAL B°RITE, =XC-. 

c/o Rabbi Jay Xautmen, 
Executive Vice-President 

1640 Rhode Island Avenue 


> 


ington, D. C 20015. 


I ee 


Defendéane 
COMPLAIN? ON A CONTRACT 
oftes, for nis complaint, alleges as follows: 
this Court is based upon Title 11, §521 
of the District of Columbia Code (1967 Edition) a eteaee that 
the amount involveé exceeds Ten Thousand Dollars ($10,000.00) 
exclusive of costs. 


+ 


citizen of the United States ana@ a resident 
of the Commonwealth of Virginia. He was employed by B'nai B'rith 


jin various capacities in various parts of the world for over 


twenty years and from 1959 until approximately February 21, 1967, 


was employed as Secretary-General of the International Council 


of B'nai B’rith at an annual salary of Twenty Thousand Dollars 
-($20,000.00) . In February, 1967, plaintiff became the Director 


€ Research for the same employer at the same salary. 


1] 


3. Defendant is a non-profit corporation organized under 
the laws of the District of Columbia and doing business in the 
District of Columbia with acon headquarters office at 1640 
Rhode evaand Avenuc, . Ze Ge 

4. On or before January 5, 1968, defendant, through its 


President, Dr. William A. Wexler, broke its contract with plaintifé 


and fired him perempteriliv. 


5. On Januery 5. -968, Dr. Willism A. Wexier) as President 
of defendant, notified plaintiff that he was fired from his 
position that day for gross personal misconduct. 

6. As a member of defendant's Headquarters Eeatee plaintiff 
was entitled to all of the rights, privileges, ANA Soneciaes pro- 
vided rs NOS the terms of an existing written contract between 
the Supreme Lodge of B'nai.B'rith and the B'nai B'rith Headquarters 
Staff Association, as revised December 15, 1964, and a contract 
between him and the Retirement Plan of the Supreme Lodge. 

7. Under the terms of said contracts plaintifé was entitled 
to two months' notice of intent to dismiss; two months’ unused 


vacation allowance; one year's salary as severance pay; and other 


benefits not at issue here. 


8. Immediately following his summary dismissal, plaintiff 


demanded and has continued to demand that he be paid according to 


the terms of the said contracts, $3,333.33 in lieu of two months' 


2 


vacation allowance, and $20,000.00 


provisions of the said contract, 
the payments to which plaintiff is 


sne contracts with the Supreme Lodge 


not received. 
ment against defendant in 


Gemands judg 
. ww 
plus interest from January 5, 1968, costs, 


other and further relief as the 


suca 


Court shall Geen 
; n Scott 
ney for Plaintiff 
N.W. 


Vermont Avenue, 
20065 


ington, D. C. 
ing 3-1025 


[ Caption Omitted in Printing] 
ANS.R TO COYCLAIUL 
The defendant, B'nai B'rith, Inc., for answer to the 
pleads as follows: 
First Defense 
n which relief 


complaint filed herein, 
fails to state a claim upo 


The complaint 


can be grantec. 
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Second Defense 


1. Defendant admits the allegations of paragraphs 1, 2, 


3 and 6 of the complaint. = 

2. Defendant denies the allegations of paragraphs 4, 5. 
7, 8 and 9 of the complaint except that defendant admits the 
existence of a written contract between the Supreme Lodge of 
B’nai B'rith and the B'nai B'rith Headquarters state Association 
ana a@nits that from time to time plaintiff has made various 
demands with respect to his alleged rights under sata written 
contract. | 

Third Defense 

Plaintiff failed to exhaust the remedies provided hin 
under the aforesaia written contract between the supreme Lodge 
of B’nai Brith and the B’nai B'rith Headquarters Stafé Associa=- 
tion, exhaustion of which remedies were and are a prerequisite 
to the filing and pursuit of any civil action by plaintifé 
against defendant on account of the claims here in question=* 

WHEREFORE. having fully answered the complaint, éefendant 
demands that the judgment be dismissed and it be awarded its 
costs. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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AGREEMENT 


between the SUPREME LODGE OF B'NAL B'RITH 
and the B'NAI B'RITE HEADQUARTERS STAFF ASSOCIATION 


as revised December 15, 1964 

PREAMBLE 

The SUPREME LODGE OF B'NAI B'RITH (hereinafter referred to as B'nai B'rith) 
and the B'NAI B’RITH HEADQUARTERS STAFF ASSOCIATION (hereinafter referred to 
as "Staff Association") agree on the following personnel practices: 

ARTICLE I - RECOGNITION 

1. B'naf B'rith hereby recognizes the Staff Association as the sole and ex- 
clusive agency for negotiating policies and conditions, the correction of 


grievances and disputes, and other matters pertaining to personnel practices 
for regular executive exployees 


a. who operate out of national headquarters in Washington, D.C.3 


b. who are not voting mexbers of the Board of Governors or any national 
lay governing body of B'nai B'rith; and 


c. whether or not said exployees are members of the Staff Association; 
except that employees of B'nai B’rith Women and of the national 
office of B'nai B'rith Hillel Foundations, B'nai B’rith Youth 
Organization and B'nai B'rith Vocational Service are specifically 
excluded froo provisions of this agreement. 


ARTICLE II - USE OF FACILITIES AND TIME BY EMPLOYEES 


USE OF FaCliiiirs {eo 


1. The use of facilities in the B'nai pirith Building by the Staff Association 
4s authorized, subject to administrative regulations. 


2. During working hours no employee shall engage in Staff Association activ- 
dties on the premises of B'nai B’rith except for the purpose of conference with 
the employer agency, nor shall an employee engage in any activity other than 
the business of B'nai B'rith. 


ARTICLE III - DISCRIMINATION 


—_— 


1. An employee may join or refrain from joining the Staff association, and 
B'nai B'rith shall give no preferential treatment to, nor discriminate against, 
any employee because of membership or non-membership in the Staff Association. 


2. B'nai B'rith shall not encourage or discourage membership or participation 
in the Staff Association of any employee who is eligible to join. 


3. There shall be no discrimination against a regular employee because of race, 
sex or marital status. 
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AGREEMENT between B'nai B'rith and Headquarters Staff Association -2 


4. B'nai B'rith shall make no individual or private agreement with a regular 
employee in conflict with or contrary to the terms of the personnel matters 
covered in this Agreement, nor shall B'nai B'rith enter into any agreement in 
conflict with the intent of this Agreement to establish for regular employees 
uniform personnel practices and conditions of employment for the matters de- 
fined in this Agreement. 


ARTICLE IV - DEFINITIONS AND CONDITIONS OF EMPLOYMENT 
| 
1. B'nai B'rith has the sole right to recruit, employ, promote, transfer 
and dismiss any of its employees, subject to the provisions Ss this Agreement, 


2. A new employee, within ten days after hiring, shall receine from B'nai 
B'rith a copy of this Agreement and a memorandum setting forth his duties, 
initial salary and other matters pertaining to his exployment. 


3. A temporary employee is one who is engaged for a period not to exceed one 
year. In the event a temporary employee is retained permanently in the same 

assignment, or one of equivalent duties, he shall be deemed to have completed 
his probationary period and shall be deemed a regular employee. 


4. A part-time employee is one who is hired for less than thirty hours per 
week in accordance with agreed terms of employment. 


5. A regular employee is one who is hired for thirty hours or more a week 

for work of a continuing nature and who has satisfactorily completed the 
probationary period as defined in paragraph 6 of this Article. 

6. The prodationary period for a regular employee shall be six months, but 
may be extended by mutual agreement in writing for not more than six additional 
months, B'nai B'rith shall inform an accepted applicant, before employment, 

of the length and nature of his probationary period. 


a. Written notice of evaluation of performance shall be igiven to the 
employee by his immediate supervisor at the end of three months, and 
at the conclusion of the probationary period. 


B'nai B'rith shall give notice in writing to a probationary 

employee whose probationary period is not to be completed. The 

notice period shall be the equivalent of one day for every two 

weeks of continuous employment, or fraction thereof, of the pro- 
bationary employee, but not to exceed one month. 

An employee who is retained following completion of the probationary 
period shall be deemed a regular employee and shall be entitled to all 
rights thereof, retroactive to his first day of full-time employment. 


When a regular employee is transferred to a new assignment, 
arrangements shall be made for his return to his previous assignment 
or equivalent thereof, within six months, if the results of the new 
assignment are not mutually satisfactory. 
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ARTICLE VI - SENIORITY 


1. Seniority for a regular eaployee shall be computed on continuous length 
of service beginning from the first day of full-time employment with any 
national, district or regional component of B'nai Btrith. Service as an 
employee of an individual lodge or chapter shell be excluded. 


2. Vacation as defined in Article XV and Leaves as defined in Article XIV shall 


be included in computing length of service. 


3, Seniority is interrupted but not lost during other leaves of absence 
without pay. 


ARTICLE VI - SEPARATION 


1. A regular employee released from employment because of reorganization or 
retrenchment shall be given two ronths separation notice in writing in 
addition to severance pay 2s defined in Article XVII. 


2. Seniority shall be recognized as a major determining factor fo: continuing 
the exployment of 2 regular exployee whose job has been eliminated or reduced 
by reorganization or 2 reduction in force. 


3. In the event it is impractical to reassign 4 regular employee otherwise 
subject to separation, B'nai B'rith will make every reasonable effort to 
help the separated exployee find suitable employment elsewhere. 


ARTICLE VII - DISMISSAL 


1. A regular exployee may be dismissed from employment only on the grounds of 
malfeasance, misfeasance, nonfeasance (including incompetence of a continuing 
nature), or gross personal misconduct not connected with his official duties 
but of such a nature 2s to make his continuing employment a detriment to the 
purposes of B’n2i B'rith. 


2. a. A regular exployee shall be granted one month notice of dismissal, 
except in cases of malfeasance. 


b. In disnissals for incompetence of 2 continuing nature, after two 
years service, 2 regular employee shall receive two months' notice. 


A dismissal for incompetence of a continuing nature shall be based 
on cumulative evidence and evaluation, including an opportunity for 
the employee to improve his performance prior to notice of dismissal. 


d. In all cases, the notice of dismissal or evaluation shall be in 
writing. 


3. Within the notice period, B'nai B'rith may, at its discretion, tercinate 
the actual duties of the employee. 


ARTICLE VIII - RESIGNATION 


ee 


1. A regular employee shall give a minimum of two months' notice of resigna- 
tion. 
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ARTICLE IX - RELOCATION 


1. A regular employee who is to be relocated, subject to mutual agreement 
between B'nai B'rith and himself to establish, where necessary, maximum 
allowances, shall be reimbursed. 


a. Actual and necessary cost of transporting his family and household 
goods to his new location. 


b. Reasonable and necessary expenses incurred in securing suitable 
housing. 


Actual and necessary living expenses incurred when he is required 
to report to his new assignment before it is practical to complete 
his household move, but in no case shall these expenses exceed the 
travel and per diem allowance. 


ARTICLE X ~- PROMOTION 


1. B'nai B'rith shall adhere to the principle of promotion-from-within and 
shall give preference in filling a staff vacancy to 2 regular employee if 

his qualifications are equal to those of an outside applicant. 

2. B'nai B'rith shall publicly advise all regular employees of staff vacancies, 
describing the nature of the duties and professional requirements), and shall 
invite and act on applications from employees covered by this Agreement prior 
to making a decision. : 


3. Seniority shall be a major factor in promotions. 
ARTICLE XI - INCREMENTS 


1. B'nai B'rith shall consider annually each regular employee for a salary 
increment. 


ARTICLE XII - WELFARE BENEFITS 

1. Medical and Hospitalization Plan. A regular employee of B'nai B'rith 

shall, at his individual option, be covered by group major medical insurance. 

B'nai B'rith shall pay two-thirds and the employee one-third of the cost of 

the individual premium. 

| 

a. Any change in the existing medical and hospitalization plan shall 
be by mutual agreement of the Staff Association and B'nai B'rith. 


2. Life Insurance and Retirement Plan. B'nai B'rith shall maintain a life 
insurance and retirement plan for regular employees. 
| 
a. Participation by the employee shall be at his individual option but 
in accord with established provisions for the exercise of this option. 


b. Terms and conditions shall be periodically reviewed by B'nai B'rith 
in consultation with representatives of the Staff Association for the 
purpose of improving the retirement pension and other benefits of 
the plan. 
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ARTICLE XIII - HOLIDAYS 2 


1. The following national and religious holidays shall be granted with pay 
to regular employees: New Year's. Day; Memorial Day; Independence Day; Labor 
Day; Election Day (maximm of one-half day for those actually voting); Thanks- 
giving Dey; Christnas Day; Rosh Hashona (two days); Yom Kippur; Succoth 
(first two and last two days); Passover (first two days and last two days); 
Shevuoth (two days). 


a. For regular employees not stationed in Washington, D.C., legal 
holidays may be observed in accordance with local practice, but 
religious holidays shall be observed as specified in paragraphs 
1 and 2 of this Article. 


2. For Rosh Hashona, Yom Kippur and Passover time off will be given at 
3:30 p.m. on the afternoon preceding the first day. 


a2. Suitable provision shall be made for employees who observe 
religious holidays and the Sabbath in the Orthodox tradition. 


ARTICLE XIV - LEAVES 


1. Sick leave with pay shall be given for absence of a regular employee 

due to illness, injury or pregnancy; or for medical or dental treatment; 

or in case of quarantine. Sick leave shall accrue at the rate of one-and- 
one-half working days per month and is cumulative to a maximum of sixty days. 
If sick leave beyond the amount accumulated is required, it may be granted 
by the proper authority designated by B'nai B'rith. 


a. When requested, a doctor's certificate shall be furnished by an 
employee absent on sick leave for more than two consecutive working 
days. 


2. Maternity leave without pay for a period not to exceed one year shall be 
granted to a regular employee with two or more years of service. Such leave 
shall be requested at least sixty days before the last day of active duty. 


3. Emergency leave with pay not to exceed one week may be granted to a regu- 
lar employee for personal emergencies of death or serious illness in the 
immediate family of the employee. 


4. A regular employee called for jury duty shall receive the difference 
between jury pay and his regular pay, except on days when the jury is not in 
session at which time the employee shall report for work. 


5. A regular employee called for military reserve training shall receive the 
difference between military pay and regular pay (1f the former is the lesser) 
for a period-not to exceed two weeks in any calendar year. 


6. Military leave without pay shall be granted to a regular employee for ex- 
tended active service with the Armed Forces. He shall be entitled to return 
to his employment without loss of prior rights or privileges, provided he 
applies for reinstatement within ninety days of his completion of satisfactory 


service. 
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7. A regular employee shall have the right to apply for leave with pay for 
academic study and other purposes when such leave will, in the opinion of 
B'nai B'rith, be of sufficient benefit to B'nai B'rith. 


ARTICLE XV - VACATION 


1. Vacation allowance shall be granted a regular employee at the tate of 
one~and-two-thirds working days per month and shall be computed on a calendar 
year basis. 


2. An employee shall be entitled to vacation accrual after three months 
service, retroactively, and from then on. 


3. Vacation allowance which will accrue to a regular employee during 2 
calendar year may be credited to him at the beginning of the year. If an 
employee resigns from B'nai B'rith employment and is indebted for vacation 
taken but unearned, appropriate refund or salary deduction shall be made. 


4. Vacation allowances not used may accumulate to a maximum of twenty work- 
ing days, which shall be additionally available at the beginning of the 
calendar year; however 


a. in the event the regular employee has accumulated over a period 
of two years or longer, more than twenty working days of ‘vacation 
“allowance at the beginning of a new calendar year, and his employ- 
ment is terminated during that year, he shall be entitled to the 
accumulation in-excess of twenty working days, bot not to exceed 
forty working days. 
5. Unused vacation allowance shall be taken at the tine of termination of 
employment; but no vacation allowance shall be granted in dismissals for 
dishonesty, or in resignations without the prescribed notice period. 
| 


6. Vacations shall normally be taken in summer, but in any event at a time 
mutually agreeable to the employee and B'nai B'rith. 


ARTICLE XVI - TRAVEL ALLOWANCE | 


1. A regular employee engaged in authorized travel shall be reimbursed 


| 

a. for actual cost of rail or air fare ( not to exceed air coach 
when available, or pullman or lower berth sleeper) or such other 
means of conveyance as may be applicable and appropriate. 


for actual cost of taxi or limousine service to and frosh depots 
and airports. 


at the rate of ten cents per mile plus tolls and parking, when 

a privately-owned automobile is utilized for convenience of B'nai 
B'rith. 

at actual cost when a publicly-rented automobile is utilized ior 


the convenience of B'nai B'rith. 
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e. for the equivalent of air coach (or first-class rail fare when 
air flight would not be applicable) when a privately-owned auto- 
mobile is utilized for the convenience of the employee. 


for actual cost of reasonable hotel accommodations. 


reasonable laundry and valet charges for travel of five consecutive 
days or longer. 


@ per diem allowance of ten dollars. 


1. The per diem allowance is to include 50 cents for necessary 
local phone calls and 75 cents for necessary local transportetion 
(ous, subway, taxi, etc.). Necessary expenditures in excess of 
these allowances and other miscellaneous expenditures of a 
regular employee in travel status, authorized and necessary and 
not otherwise covered by the provisions herein, shall be re- 
imbursed at actual cost. 


2. When meals are provided in kind by B'nai B'rith, or any of its components, 
the per diem shall be reduced as follows: 


$1.50 for breakfast 
$2.00 for luncheon 
$4.00 for dinner 


3. For purposes of computing fractional time periods, the fe shall be deemed 
to be in four parts: 


a. from 6 am.m to 12 noon; 
b. from 12 noon to 6 p.m; 
c. from 6 p.m. to 12 midnight; 
d. from 12 midnight to 6 a.n. 


and the fractional per diem shall be computed at $2.50 for each part of the 
day. 


4. A regular employee not in a travel status but incurring petty cash expenses 
necessary to the professional performance of his assignment shall be reimbursed 
actual cost. 


5. A regular employee engaged in foreign travel shall be reimbursed the 
regular per diem allowance except 


a. he shallibe reimbursed a special allowance not to exceed actual 
cost when the circumstances impose traveling costs in excess of 
the regular per dien, 

b. Canada shall be deemed domestic travel. 


6. Employees shall use proper prudence and judgment in incurring travel and 
petty cash expenses. 
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7. An employee shall have the right to draw advance funds for a specific 
travel assignment in a sum not to exceed the estimated cost. 


ARTICLE XVII - SEVERANCE PAY 


1. Severance pay shall be computed at the rate of three weeks salary for 

each year's service up to a maximum of one year's salary and shall be paid 

a regular employee whose employment is terminated by 
a. separation as defined in Article VI | 

| 

b, disabling illness of a permanent nature, providing the disabled 
employee has one or more years of seniority. 


c. dismissal for incompetence of a continuing nature or for’ gross 
personal misconduct, as defined in Article VII. 


2. Severance pay for dismissal on the grounds of malfeasance, misfeasance, 

or nonfeasance other than incompetence of a continuing nature is not authorized, 
except that a B'nai B'rith committee composed of the President, Executive 

Vice President and Chairman of the Personnel Practices Committee may, at its 
discretion, consider terms of dismissal for malfeasance and misfeasance in 
individual cases. 


3. The computation of severance pay shall include prorated allowances for 


fractional periods of a year. 


4. Severance pay shall be exclusive of unused vacation allowance or notice 
periods of separation or dismissal; however, unused vacation allowance shall 
not be considered in computing length of service for severance pay. 


ARTICLE XVIII - GRIEVANCE PROCEDURE “ 
1. In the event of a grievance the party or parties involved shall have the 
right to be represented personally, or by the Staff Association, or by counsel. 


2. The procedure for handling a grievance shall be as follows: 
a. The aggrieved party (or parties) shall present his complaint to 
his immediate supervisor. In the event the matter is not satis- 
factorily settled within two weeks, then, 


the aggrieved party (or parties) shall have the right to take up 

the complaint with the next higher authority, continuing this 
procedure up to the office of the Executive Vice President of 

B'nai B'rith. In the event the complaint is still not satisfactorily 
settled within a period of two weeks, 


the aggrieved party ( or parties) shall have the right to take 

up the complaint with the President of the Order, or such comnittee 
as the President may designate. In the event the complaint is not 
satisfactorily settled within a period of six weeks, 
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d, the aggrieved party (or parties) then shall have the right to submit 
the matter to arbitration as defined in paragraph 3 of this Article. 


3, Im the event a complaint or dispute is unresolved prior to arbitration 
the procedvre shall be as follows: 


a. B'nai Brith and the Staff Association shall select an impartial 
arbitrator mutually agreed upon or a three-member arbitration 
board which shall include one member appointed by B'nai B'rith, 
one member appointed by the Staff Association and a third member 
selected by the two who shall serve as chairman. 


b. The decision of the arbitrator or the majority decision of the 
arbitration board shall be binding upon all concerned. 


& A discharged employee who contests his dismissal as a grievance must do 
so within one week of receipt of written notice of dismissal. Until final 
adjudication of his grievance he shall be deemed a regular employee. 


a. In extraordinary cases B'nai B'rith may suspend the employee, but 
££ decision is ultimately made in the employee's favor, all com- 
pensation, leave and other privileges shall be awarded retroactively 
to the date of his suspension. : 


ARTICLE XIX ~ EXPIRATION AND RENEWAL OF AGREEMENT 


1. This revised Agreement shall come into full force and effect as from 
Janvary 1, 1965, shall remain in force for a period of one year, and shall 
be renewed automatically each year thereafter, unless either party gives 
written notice of termination or renegotiation to the other party at least 
ninety days prior to the expiration date. 
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B NAI jz JRITEt 140 AHODE ISLAND AVENUE, NOTTHWEST, VIASHINOTON, D.C. 26026 © (202) 323-5286 


beara tlie PERSONAL & CONFIDENTIAL 


Executive Vice Peosidint 


January! 6, 1967 


Mr. Saul E. Joftes 

B'nai B'rith International Council 
1640 Rhode Island Ave., N.W. 
Washington, D.C. 20036 


Dear Saul: 


.[ have informed you orally and put into writing notice 
that your employment with Btnai B'rith and as Secretary~ 
General of the International Council is to be terminated 
two months after receipt of this letter, namely March 6, 
1967. This communication serves 4s the common and mutu~ 
ally agreed upon expression of Dr. William A. Wexler, 
President of B'nai B'rith, and Mr. Maurice A. Weinstein, 
Chairman of the International Councit. 


* | 
_The cause for your separation is your lack of capacity 
‘and competence to handle the position of Secretary™ 
General. The repeated requests of Mr. Weinstein to. 
have ample communication with the members of the Inter- 
national Council through The Courier have not been met 
by you. We realize that you were unable to create this 
and other vehicles of communication such as are regarded 
as indispensible. The desire for you to establish re- 
lations with the staff so that there would be a coopera 
tive Fort i f aid from the various 
d committees into the overseas Districts 
because of your inability 
embers of the staff. Re- 
peated requests te properly to the ADL 
personnel in s operation 
in South America were ignore -communica- 
tive and belligerent relations con that the 
entire endeavor had to be consummated without you. 


Because of your years of employ, you are entitled to: 


1/. The maximum severance pay of one year's salary, 
this being in accordance with the Agreement between the 
Supreme Lodge and the B'nai Brith Headquarters Staff 
Association. 


Mr. Saul £&. Joftes 
January 6, 1957 
Page -2- 


2/ Any unused vacation which may have accrued to 
you. 


3/ You are eligible for a number of elections in 
your retirement insurance and you will be hearing 
from the Trustees in due course. 


This is merely an official notice and there will be 
another occasion to express in more proper terms the 
gratitude of B'nai B'rith for your devoted service 
and my personal appreciation to you for our own re- 
lationship. 


Sincerely yours, /” 


: 7) / 

ap Mplakn mn 
Ted vad ha oe 

3 We 

Rabbi Jay Kaufmarm 


JK/ejm 
cc: Dr. Wm. A. Wexler 
Mr. Maurice A. Weinstein 


B’NAL B’RITH 1040 RHODE ISLAND AVENUE, NORTHWEST, WASLUNGTON, D.C. HH © (207) 373-5204 
; : 


bee Me Peaidn February 26, 1967 


Mr. Saul E. Joftes 

Binsti Bi rith international Councl! 
1640 Rhode {sland Avenue, N.W. 
Washington, D.C. 20036 


Dear Saul: fonts 


We deem It appropriate to supplement and supersede 

the tetter of January 6, 1957, which terminated © 

your employment. 
In addition to the causes for termination based on 
Incompetence of a continuing nature 43 stated in 
the above letter, you are dismissed from employ- 

ment on the further grounds of malfeasance, mis@ 

. feasance and non-feasance. 


Pursusnt to Article Vit, Section 3, of the Agrece 
ment between the Supreme Lodge of B'nai 5S'rith ne 
-the Binal B'rith Keadquarters Stoff Association, 3s 
revised December 15, 1654, your duties as an employee 
of Binal Brith are temminated upon your recelpt of 
this letter. “ i 

Your severunce poy will be determined pursuant to 
Article XVII, Section 2 of the said Agrecment. 


In the event of grievance, you are entitied to all. 
of the rights outlined In Article XVIII of tha above 
Agrcoment. y 


-Very Sincerely, 


Rabbi Jay Kaufman 
JIK/ejm : 

cc: Dr. Wim. A. Wexler ZN 

Mr Maurice A. Welnsteln : 

Mr. Albert Z. Elkos/ 


Recelpt Acknowledged - 
| 


re Hand Delivered: February 20. 1967 


1640 RHODE ISLAND AVENUE, A.W. = 
WASHINGTON, D.C + EXecutive 3.5284 FROM: Albcrt Z. Elkes 


DATE: March 22, 1967 


SUBJECT: Memorandum of Agreement 


To: Rebdi Jay Keufasn 
* Saul £. Joftes 


Follcsing is a nezorencun of cgresment on tho future exployment of 
Saul E. Joftes upon chich v3 agreed at the meating in Kav Yorks 


1) Seul E. Joftes agrees to relinquish his post es Dirsctor 
Genazal of the B'nai B'rith International Council. 


2) He vill be trensferzed to a nev post, outside of tho 

. International Council, with the status of a head of a 
depertrsat, et the sone selery. He will continue to 
be responsible to the Executive Vice President cf 
B'nai B'rith. . 
In booed outline, his new post will concern itself with 
teseerch, speciel essignments, membership, ereech making, 
fund raising end other allied duties, dcmestically and abroad, 
utilizing his beckground, abilities and sxperisnce. 


4) Infornetion previously communiceted to interested parties vill 
be folloved by correspondence further clerifying his new status. 


Ue knoo that all partics concerned vill do everything possible to cooperate 
in ceking this egreensnt productive, workeble end in the best interests of 
B*nai B'rith. 


Please eign the extra copy end return it for our officisl record and for 
the Piles cf the B'nai Brith Headquarters Staff Associaticn. 


Cordial regards. . 2 Wwseu oo) | 
: \ 


AZ2zabh 
Or.. Willicn A. Vexler 
- Jucge David Colexzn 


Heurice A. Usinstein 
Sortiner J. Rubin 


I concur sith the 


OFFICE OF THE PRESIOCNT 


B’ N Al B’ RIT H 1620 RHODE ISLAND AVENUE, NW, WASH! NGTON %, D.C. © EXecutve 2-5284 


January 5, 


Mx. Saul EB. Joftes 
1640 Rhode Island Avenue, N. W. 
Washington, D. C. 


Dear Mr. Joftes 


It is with deep personal regret that I inform aaa 
that you are hereby dismissed from your erployxen 

with B'nai B'rith for gross personal misconduct of 
such a naturé as to make your continuing erploysent 
a dotriment to the purposes of B'nai B’r I refer 
to the law suit you are bringing egains Dxecutive 
Vice President of B'nai Brith. 


You are to clear your personal things out iof 
building today, Friday, January 5, 1963, and 

turn in any keys you may have to the 3° nai B'rith 
Building, identity cards, and property of B' nai 
B'rith, immediately. 


. Very truly yours, 


Dr. Willian A. Wexler 


Seel E Joltes 
6410 Cross Woods Drive 


Like Barcrof, Falls Church 
Virginia 22044 


January 16, 1968 


Joseph Sklover, Comptroller 
B'nai B'rith 

1640 Rhode Island Avenue, N. W. 
Washington, D. C. 


Dear Mr. Sklover: 


On Friday, January 5, 1968, Yale Goldberg handed me an 
_unsealed letter signed by President William A. Wexler noti- 
fying me that I had been Gismissed from my employment with 
B'nai B'rith "for gross personal misconduct of such a nature 
as to make your [my] continuing employment a detriment to 

the purposes of B'nai B'rith". 


By my contract of employment with B'nai B'rith I imme- 
diately became entitled to severence pay, a pay check for my 
unpaid salary to that date, accumulated vacation pay, pay- 
ment for the provided for period of notice of intent to dis- 
miss and with@rawal of my contributions to the retirement 
fund with interest. 


During a conversation in the office of the Executive 
Vice President on January 5, 1968, President Wexler told 
you to determine all sums due me.and to make payment on the 
following Monday. 


On more than one occasion since then, I have told you 
that I want my severence pay, my regular pay, my accumulated 
vacation pay, my notice, my contributions to the retirement 
fund plus interest and any other monies due me. 


- On Friday, January 12, 1968, in the presence of Albert 
z%. Elkes and Dr. Sidney Nelson you told me that the monies 
due me were being held up "because of the controversy". 


Joseph Sklover, Comptroller 
January 16, 1968 
Page 2 


- | 

The purpose of this letter is to demand formally that 
the monies due me be calculated and paid immediately. No- 
body has a legal right to interfere with the obligation of 
my contract with B'nai B'rith for any reason. I, of course, 
feel that you are not acting upon your own responsibility 
in this and will continue to think so until you tell me dif- 
ferently. 


* The agreement between B'nai B'rith and the Headquarters 
. Staff Association provides for the above demanded payments 
in cases such as mine even though the charge of "gross per- 
sonal misconduct" in Dr. Wexler's January 5, 1968 letter is 
provably untrue and the agreement makes no provision for delay 
or refusal of those payments because of somebody's whim, 
caprice or malice. Please take care of this immediately. 
| 


aire 


Saul E. ftes 


ec: Dr. William A. Wexler, President 
Rabbi Jay Kaufman, Executive Vice President 


Rabbi Mortimer J. Rubin : 


’ 


INAS SERIEIIIED cicccccainsimacnciaeocmcauniccrncacie 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED February 1%, 


Mr. Saul & Joftes 
6410 Cross Woods Drive 
Lake Ssarcroft 
Falls Church, Virginia 22004 


” Dear Mr. Jo€tes: © 


} have just returned.from a trip abroad to find your 
letter of Soe 16, 3968, setting forth your version 
of your conduct lesding to your dischsroe, allesec 
conversations tn relation thereto.and demanding, among 
other things, severance pay. poke : 


While # cannot agree with your statement concerning 

_ your discharge, or your conclusions as to your Fichts, 
} see no purpose to be served in arguing the issues 
with you through corresponcencec. 


i respond to your letter only to make it cleer thst 

your dismissal dated January 5, 1958, wes by reason 

of misconduct constituting "malfeazsance, misfeasance 

and non-feasance” within the contemplation of the agree- 
ment between the Supreme Lodce of Binal B'rith and tho 
B'nai §' rith Headquarters Staff Association, as revisce 
Decexber 15, 195+. Moreover, information which has come 
to my ettention since my fetter to you of Jonuary 5, 195S, 
Including your continuing failure to comply with the die. 
rections therein to Immediately turn over all keys, 
identity cards, and other property of 8'nzi B'rith, re- 
Inforces the Integrity of the reasons and grounds for 
your discharge. 


For the third time, you are again directed forthwith to 
surrencer to us al! Binal B'rith keys, Identity cerds ond 
other 8'nal B'rith property In your possession. Addition 
ally, since you are no longer In the employ of this orgeni- 
zation, your presence at any time in our heacquarte rs 
bullding and your use of the porking area reservce for 
employees, is both unwelcome end unauthorized and you sre 
hereby directed not to enter this bulldcing or use the 
aforesaid parking area. 


« 


»' 


Mr. Saul E. Joftes 
February 14, 1963 
Page °2- 


| 
1 trust the foregoing wilt moet with your Imnediot< 
compliance ead will also terminate the need for aay 
further correspondence between you end the uncere | 
signed. — a ds : 


Very gruly yours, 
, : o 


pe. Willian A. Wexler 


Pot 5 
% ne * - 5 See, Ee. 
‘ 7 et 
; 3 - d 
bees 
“3 
: ‘ ‘7 
‘ ee He 
& 8 
? » p re : z 
* es é t ; : : 
fo ¢ Ly set 
: 7 z 
: roe , 2 
¥ a Sos ie a3 
= PY "4 ae : 
. ' . , 
t ; F735 
4 
: K 4 
A é = Py . 
t . ey 
: * | 
; . 
‘ = # 


OR APPELLEE 


IN THE 


UNITED STATES COURT OF APPEALS 
Por the District of Columbia Circuit 


B'NAI B'RITH, INC., Appellant 
v. 


SAUL E. JOFPTES, Appellee 


Appeal from an Order on Judgment of the United States 
District Court for the District of Columbia 
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I. The Federal Labor Management Relations Act 

(LMRA) of 1947, as amended, is not 
applicable to this case. 


There was no genuine issue as to the material 


facts and appellee was entitled to judgment 


for his liquidated damages as a matter of law. 


Conclusion ... . 
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STATUTE 


Labor Management Relations Act of 1947, c. 120, 61 Stat. 136, 


as amended. 


STATEMENT OF THE ISSUES 


: failure to utilize rights provided by the Agree- 
ment between the Supreme Lodge of B'nai B'rith and the B'nai 
Btrith HeaGcquarters Staff Association an absolute defense to 


this cause of action? 


2. Did the Trial Court err by disposing of this case 


by Summary Judgment? 


This case has not previously been before this Court. 


JURISDICTIONAL STATEMENT 


Jurisdiction of the District Court was based upon Title 11 
| 
Section 521 of the District of Columbia Code (1967) |and upon 
the fact that the amount involved exceeded the sum of Ten Thou- 


sand Dollars, exclusive of costs. A summary judgmeht in favor 


of Plaintiff was entered March 24, 1969 in the United States 


District Court. This Court has jurisdiction under 72 Stat. 348, 


28 USCA Sec. 1291 (1958). 


STATEMENT OF THE CASE 


is an action for liquidated damages for breach of con- 
tract. When appellant answered the complaint, appellee moved 
for summary judgment. Appellant opposed the motion but did not 
counter move. he Trial Court, Judge Gasch, after finding that 
there was no genuine issue as to the material facts, granted 
appellee's motion (App. 1) and this appeal followed. Except 
for a more-or-less parenthetical and unsupported by precedents 
observation that Courts should not grant summary judgments in 


“labor relations" cases, appellant relies exclusively upon 


Reoublic Steel Corp. v. Maddcex, 379 U.S. 650 (1965) to sustain 


the appeal on the ground that the case is subject to LMRA and that 
unger Maddox, an alleged failure of appellee to exhaust his 

rights under an agreement between appellant and its Headquarters 
Staff Association, made up exclusively of its “regular executive 
employees”, (App. 14, Article I) bars the action. 

After over twenty years of employment by B'nai B'rith in 
various capacities, including but not limited to Director General 
of its Office of International Affairs, Secretary General of its 
International Council and at the time material, its Director of 


Research, a Department Head (App. 26), at a salary of Twenty 


Thousand Dollars per annum, appellee was dismissed instanter by 
appellant's president. This was accomplished by a letter dated 
January 5, 1968 which, among other things, said "* * * you are 


hereby dismissed from your employment with B'nai B'rith for 
gross personal misconduct of such a nature as to en your con- 
tinuing employment a detriment to the purposes of B'nai B'rith. 
I refer to the law suit you are bringing against the Executive 
Vice President of B'nai B'rith. * * * you are to clear your 
personal things out of the building today, Friday January 5, 
ICS | 

Appellee chose not to contest his dismissal ace after seve- 
ral ignored oral demands, he, by a letter dated January 16, 1968 


to appellant's comptroller with copies to appellant's president, 


executive vice president, and the president of the Headquarters 


Staff Association, demanded severance pay, his unpaid salary to 


January 5, 1968, his accumulated vacation pay, a lump sum payment 
in lieu of the required notice period, and the ran of his 
contributions to the B'nai B'rith retirement fund with interest 
(App. 28-29). All of these were provided for in the agreement 
between appellant and the Headquarters Staff Association which 

is set forth in the Appendix at pages 14-22. i 


The president of B'nai B'rith responded to this written 


demand by a letter dated February 14, 1968 in which he said, 
among other things, "* * * I see no purpose to be served in 
issues with you through correspondence. * * * your 
presence at any time in our headquarters building and your use 
of the parking area reserved for employees, is both unwelcome 


ang unauthorized and you are hereby directed not to enter this 


wilding or use the aforesaid parking area. I trust the fore- 


meet with your immediate compliance and will also ter- 
need for any further correspondence between you and 
he undersigneé". (App. 30-31). 

Appellee thereafter received a check for his unpaid salary 
and still later his contributions to the retirement fund were 
returned to him, with interest. No severance pay, accumulated 
leave and/or notice pay, nor a decision as to whether appellee 
would get them having been received, and his demands having been 
ignored, (Exhibit 2 attached to appellee's response to appellant's 
opposition to his motion for summary judgment) appellee filed 
this action on October 14, 1968. There is nothing in the record 
to support appellant's assertion on page 12 of its Brief that 
"B'nai B’rith denied his claim on the grounds that his dis- 
charge was job-connected.” 


The Staff Association Agreement referred to above (See App. 


14-22) provides that an employee with over twenty years of ser- 
| 


vice who is dismissed for “gross personal misconduct" is entitled 
to receive a sum equal to one year's salary as severance pay 
(Articles XVII and VII); a lump sum for See nenneediivacasion pay 
(Article XV, 4 a); and one month's notice of intent! to dismiss 
(Article VII 2 a). The Agreement also contains "article XVIII -- 
Grievance Procedure" (App. 21-22). It provides that if a member 
of the Staff Association has a "grievance" he “shall have the 
right" to file it personally. It provides, further, that, if he 
starts a grievance, he must talk to his njmmediate supervisor" 
first. Appellee's immediate supervisor was the executive vice 
president who had tried to fire him in 1967 (App. 26. 23-25). 
The Agreement provides, further, that, if appellee does not get 
satisfaction from the executive vice president within two weeks, 
he “shall have the right" to appeal all the way up ito the execu- 
tive vice president. It provides, further, that, if appellee 
for a second time does not get satisfaction from the executive 
vice president within two weeks, he “shall have the right" to 
appeal to the president of B'nai B'rith, the man who had just 
fired him and had written him the February 14, 1968 letter (App. 

| 


27, 30). The "Grievance Procedure" also provides that, if 


appellee does not get satisfaction from the president of the 


order within six weeks, he "shall have the right" to submit his 


@emands to arbitration by an arbitrator selected by appellant and 
the Staff Association or a three member board selected by appel- 
lant an@ the Staff Association and their nominees. It is pro- 
vided that the arbitration decision "shall be binding upon all 


concerned". 


SUMMARY OF ARGUMENT 


I. Appellant's confidence in Maddox is misplaced since 


the Federal Labor Management Relations Act of 1947, as amended, 
| 
is not applicable to this case and it would have to! be in order 


to make Maddox compelling. 


II. The Trial Court properly granted appellee's motion for 


summary judgment on a finding that there was no genuine issue 


as to the material facts and a conclusion that appelllee was en- 


titled to judgment as a matter of law for his liquidated damages. 
| 


ARGUMENT 


I. The Federal Labor Management Relations Act (LMRA) of 
1947, as amended, is not applicable to this case. 

A. The Headquarters Staff Association is made up exclu- 
sively of "regular executive employees" (App. 14, Article I, l, 
a,b,c). The members are not "employees" as contemplated by the 
Act and the Association is not a "labor union" as defined by the 

(3), (5), (11). The Act, therefore, is 

this case and Maddox is neither controlling 

rsuasive. international Organization of Masters M & P 
N.L.R.B., 122 U.S.App.D.C. 74, 351 F. 24 771 (1965). 


B. Appellee was a supervisor. Title I, Section 2 (3) of 


the Act provides that "The term employee [to whom the Act shall 


apply] * * * shall not include * * * any individual employed 
as 2 supervisor * * *." Appellee was a "head of a department” 
(App. 26) as appellant's Director of Research (Complaint, para- 
graph 2, App. 10 and Answer, paragraph 1 of Second Defense, 
App. 13). Title I, Section 2 (11) of the Act says: 

The term supervisor means any individual having 

authority, in the interest of the employer, to 

hire, transfer, suspend, lay off, recall, promote, 

discharge, assign, reward, or discipline other 


employees, Or responsibly to direct them, or to 
adjust their grievances, or effectively to 


recommend such action, if in connection with the 

foregoing the exercise of such authority is not 

of a merely routine or clerical nature, but re- 

quires the use of independent judgment. 
Every "head of a department" has such authority over the employees 
in his department. 

The reasoning of this Court in International Union of 
United Brewery, F. C. S. D. and D. Workers of Pee, AFL-CIO 
v. N.L.R.B., 111 U.S.App.D.C. 383, 298 F. 2d 297, 302-305 
(1961); cert. den., 369 U.S. 843 (1962), would hold that appel- 
lee was a supervisor, not covered by the Act and, therefore, 
not required by Maddox to exhaust administrative procedures 
and submit to binding arbitration. See also Local 636, etcer 
Plumbing and Pipe Fit. Ind. of U. S$. v. N.L.R.B., 109 U.S-App.D.C. 
315, 287 F. 2d 354, 362 (1961). | 

C. With or without Maddox, appellant is estopped by the 
conduct of its president to rely on unexhausted grievance and 
arbitration procedures as a defense to this cause of action. 

Orally on January 5, 1968 and after, and in on RASS on 


January 16, 1968, appellee demanded payment of benefits due him 


under the Staff Agreement (App. 28). He received no positive 


answer. By his letter of February 14, 1968, (App. 30-31) 


appellant's president ignored appellee's demands for other than 
severance pay and, in effect, told appellee that the question of 


severance pay was up to a "committee composed of the President, 
Executive Vice President and Chairman of the Personnel Practices 
Committee" (App. 21). The letter directed appellee to stay out 
of the Btnai Brith building, told him to quit writing letters 
to the president and indicated to appellee that he would hear 

further: from B'nai B'rith or its officers. 

pellant's president stated in September 1968 that he (a) 

Giscussed severance pay with the executive vice presi- 

his lawyer (p. 31 of Exhibit 2 to plaintiff's response 
to defendant's opposition to his motion for summary judgment) ; 


(b) had not decided whether appellee was entitled to severance 


pay (p. 32, ibid.); (c) had not discussed severance pay with the 


provided for committee of three (p. 36, ibid.); and (d) indicated 


© intention of doing anything further about severance 


Thus, appellee had taken his claim for severance pay to his 
immediate supervisor, the executive vice president, and to the 
president of the order. Neither would talk to him about it. He 
had taken his claim to the Staff Association and they had done 
nothing. As late as September 1968, he had had no decision on 
his claim. The president and executive vice president of appel- 


lant had repudiated the contractual procedures. Appellee, even 


if covered by the federal law, was not required to exhaust his 
| 
grievance and arbitration procedures. Vaca v. Sipes, 386 U.S. 


171, 185 (1967). 
D. Pursuit of the grievance procedure of the staft Agree- 
ment by appellee would have availed him nothing. the grievance 
procedure called for a talk with the immediate supervisor (App. 
21). That was the executive vice president (App. 26). The 
second step was to the same executive vice president who had 
attempted to fire appellee a year before. The third step was 
to the president who had fired appellee (App. 21). If appellee's 
January 16, 1968 letter was a grievance proceeding, he was com-— 
pletely frustrated in his attempt by the dilatory tactics of 
those two worthies in refusing to pay any eteension to him. If 
the January 16, 1968 was not an attempt to initiate a grievance, 
the attitudes of the executive vice president and president 


showed that any filing of a grievance would have been futile. 


See Dr. Wexler's letter of February 14, 1968 (App. 30-31). An 


employee is not required to exhaust the remedies provided him 

| 
under the grievance procedure before bringing suit if the state- 
ments and actions of the employer demonstrate that it would be 
futile to do so. Humphrey v. Moore, 375 U.S. 335, (1964); 


United Protective Workers v. Ford Motor Co., 223 F, 2a 49 (CA7 


1955). 
E. The Article XVIII - Grievance Procedure was not the 
exclusive method for determination of appellee's claim for 
severance pay open to appellee. He could have gone to the 
Committee of Three (App. 21, Article XVII, 2). Contrary to 
Footnote 10 on page ll of Appellant's Brief, he was not limited 


a grievance or the seeking of arbitration. In 


he Agreement it is provided that he "shall have the right to”. 


nothing in Maddox to support appellant's contention that 


“shall have the right to" shall mean "must". In Maddox, 
é that: "may discuss” meant a pre-grievance act, "“with- 
his Committeeman and formally embarking on Step 
iAgreement "Grievance Procedure" makes no provision 
for calling in the Committeeman; in fact, the Grievance Proce- 
dure makes no provision for a Committeeman. In Maddox, the Union 
had to do the representing; not so here (App. 21; Article 
XVIII, 1). It is said in Maddox, "The federal rule would not 
of course preclude Maddox’ court suit if the parties to the 
collective bargaining agreement expressly agreed that arbitration 


was not the exclusive remedy (657)." So here, since the remedy 


was not exclusive, appellee could bring his court suit. 


| 
II. There was no genuine issue as to the material facts 


| 

and appellee was entitled to judgment for his Liguidated damages 
| 
as a matter of law. : 

Appellant speculates on what might have Happened had the 
appellee taken his claim to arbitration but cites no genuine 
issue as to a material fact which would have made summary judg- 
ment improper. Some observations on appellant's argument on this 
issue must be made. There is neither provision nor guarantee 


that "the Union" [the Staff Association] would have “partici- 
pated in the grievance proceedings". The only participation of 
the Staff Association under the Agreement would have been in the 


| 
selection of an arbitrator or arbitrators if appellee had elected 


to exercise his right to arbitration, and Pe eenene ation of 
appellee if he had chosen to call upon the Association to do so. 
(See page 14 of Appellant's Brief). If (page 15 of Appellant's 
Brief) the decision of the Trial Court was not on “a full record", 
whose fault was it? (See Bruce Construction Corp. v. U._S., 

242 F. 2a 873 (CAS, 1957), and Dewey v. Clark, 86 U.S-App.D.C. 
137, 180 F. 2d 766 (1950). There is very little restriction 


on what a litigant may attach to his opposition to a motion 


for summary judgment. 


“Gross personal misconduct" and "malfeasance, misfeasance, 
and nonfeasance”" may be "magic words" and, at the same time, not 
"push-button words of art" but, as used in the agreement they 
are "mutually exclusive” since they are separated in the Agree- 
ment by the disjunctive "or". (Pages 15 to 16 of Appellant's 


Brief). There is nothing in the record to support the statement 


on page 16 that Dr. Wexler's failure to use the words "not con- 


nected with your official duties" was "carefully designed" or 
“deliberate” and not "inadvertent." Severance pay is earned pay, 


not a "bonus." 


CONCLUS ION 


Since this case is not subject to federal labor; law; 
i 
since Republic Steel Corp. v. Maddox is not applicable and 
since no genuine issue as to a material fact has been estab- 


lished, the Trial Court properly granted summary judgment 


and the judgment should be affirmed. | 
| 


Respectfully submitted, 


Byron N. Scott 


Counsel for Appellee 


